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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 141 
(T.D. 92-58) 
RIN 1515-AB05 
PRIORITY STATUS IN BANKRUPTCY PROCEEDINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide that to the extent that a broker or a surety pays duties on behalf of 
an importer which files for bankruptcy protection, the broker or surety 
shall be entitled to assume the priority status of Customs under section 
507(a)(7) of the Bankruptcy Code for that portion of the duties which the 
broker or surety has paid. The assignment of this priority status will 
minimize the risk incurred by a broker or a surety in assuming liability 
for duties and thus encourage early payment of duties to Customs. 


EFFECTIVE DATE: July 20, 1992. 


FOR FURTHER INFORMATION CONTACT: John Lehman, Office of 
Chief Counsel (202) 566-5476. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Bankruptcy Code provides in 11 U.S.C. 507(a)(7) for seventh pri- 
ority status in a bankruptcy proceeding for allowed unsecured claims of 
governmental units. Priority status of claims by Customs for duties aris- 
ing out of the importation of merchandise prior to the filing of bank- 
ruptcy are specifically provided for in three instances: (1) merchandise 
is entered for consumption within one year before the date of the filing 
of the petition; (2) merchandise covered by an entry liquidated or reli- 
quidated within one year before the date of the filing of the petition; (3) 
merchandise entered for consumption within four years before the date 
of the filing of the petition, but unliquidated on that date where the fail- 


1 
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ure to liquidate was due to a pending investigation or need for informa- 
tion. 11 U.S.C. 507(a)(7). Such claims are given seventh priority along 
with governmental claims for taxes for income or gross receipts, prop- 
erty tax, withholding tax, and excise tax generally assessed one year 
prior to the filing of the bankruptcy petition. 

Presently, brokers or sureties which pay Customs duties on behalf of 
an importer which files for bankruptcy protection are relegated to the 
status of unsecured creditor. On March 6, 1991, Customs published a 
Notice of Proposed Rulemaking in the Federal Register (56 FR 9311), 
which announced a proposal to amend the Customs Regulations in such 
a way that a broker or surety which had paid Customs duties on behalf of 
an importer who then declared bankruptcy would be assigned the prior- 
ity status conferred by section 507(a)(7) of the Bankruptcy Code upon 
Customs for unsecured claims for duties. 


ANALYSIS OF COMMENTS 
In response to a request for comments on the proposed amendment, 
Customs received numerous replies. The vast majority were limited to 
simple expressions of support for the proposal and did not address any 
particular aspect of the proposal. However, some did raise specific 
points which are addressed below. 


Comment: 


Two commenters expressed concern that section 507(d) of the Bank- 
ruptcy Code would preclude Customs from allowing a broker or surety 
to assert Customs priority in a bankruptcy action. 


Response: 

The Bankruptcy Code provides in section 507(d) that an entity that is 
subrogated to the rights of a holder of a claim of a kind specified in sub- 
section (a)(6) [subsequently changed to (a)(7) in Public L. No. 98-353, 
but not so reflected in section 507(a)] is not subrogated to the right of the 
holder of such a claim to priority under such subsection. Indeed, this 
language would preclude assertion of priority status by any entity other 
than Customs under a theory of subrogation. 

In this amendment, Customs is not attempting to use the theory of 
subrogation to enable brokers and sureties to assert its priority. Instead, 
Customs is assigning its priority rights in any bankruptcy action to bro- 
kers and sureties to the extent that the broker or surety has paid the du- 
ties that were due on the imported merchandise. By stating that this is 
an assignment of rights in the amendment, Customs intends to preclude 
possible questions of agency intent in the future. 


Comment: 

One commenter suggested that the wording of the amendment be 
changed to cover other expenses incurred by brokers and sureties. 
Response: 


Customs does not believe that it would be possible to assign anything 
more than duties paid by brokers or sureties. The reason for this is that 
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the priority provisions applicable to a claim of Customs under the Bank- 
ruptcy Code only cover the payment of duties. Because Customs has not 
received priority rights in other obligations of the bankrupt, it cannot 
assign them to anyone. 


Comment: 

One commenter asked whether a broker or surety would be entitled to 
priority status even if Customs was not owed any money by the importer 
at the time of the bankruptcy filing. This situation could arise where the 
broker or surety pays an amount owed as duties on behalf of an importer 
who subsequently files for bankruptcy. 


Response: 

This comment raises the question about the ability of Customs to as- 
sign a claim which has been satisfied by the broker or surety. Under the 
Bankruptcy Code, Customs has a priority status for unpaid duties. If 
those duties have been paid by another party, can the claim for that obli- 
gation be assigned to another party? Customs believes that question can 
be answered affirmatively. Even if another party pays duties which are 
owed by an importer, the importer is still primarily responsible for pay- 
ment of those duties. The language as set forth in the amendment states 
that the priority which is assigned to the broker or surety is the priority 
for the duties owed. Since the importer is liable for the duties until it 
pays them, the fact that the broker or surety advanced a similar amount 
to Customs should not defeat the assignment of the importer’s obliga- 
tion in the event of a bankruptcy filing by the importer. 


Comment: 

Some comments expressed concern that the background statement of 
the proposal contained the language to the effect that in paying the du- 
ties for the importer, the broker or surety was “assuming liability” for 
the duties of the importer. The comments stated that it would not be fair 
for Customs to hold a broker liable for any of the importer’s liabilities. 


Response: 

Customs agrees. The use of the phrase “assuming liability” referred 
only to the fact that by paying the duties on behalf of the importer, the 
broker or surety has assumed that liability of the importer, and not that 
Customs would hold the broker or surety liable for any debt owed by the 
importer. The only situations in which Customs would hold a broker li- 
able for duties would be when the entry is made by the broker as im- 
porter of record. 

Comment: 

Acommenter expressed confusion over the use of the phrase “on a pro 
rata basis” in the proposed change to section 141.1(c), and asked for a 
clarification. 

Response: 

Customs agrees that there might be some question in the future over 

the construction of that phrase and the phrase “pro rata” might be con- 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 27, JULY 1, 1992 


fusing to some readers. Customs intent is to permit brokers or sureties 
to be able to avail themselves of the priority Customs has under the 
Bankruptcy Code only to the extent that the broker or surety has volun- 
tarily paid the duties owed by the importer. Accordingly, the language of 
the amendment will be changed to clearly state that the priority which 
Customs is assigning is a priority for that portion of Customs claim 
which the broker or surety has paid. 


Comment: 

One commenter suggested that, because the Bankruptcy Code is a 
creature of Congress, rather than amending its regulations, Customs 
should attempt to have Congress amend the Code to expressly grant bro- 
kers or sureties the priority Customs will be assigning them. 


Response: 

Customs agrees that legislative action would be the best means of 
achieving the desired objective. Should the brokers and sureties feel 
that this regulatory action will be ineffectual, Customs encourages 
them to pursue legislative alternatives. 


DETERMINATION 
After consideration of all the comments received in response to the 
Notice of Proposed Rulemaking, and further review of the matter, it has 
been determined to adopt the regulations in final form with the modifi- 


cations discussed. 


REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendment will not have a significant 
impact on a substantial number of small entities. Accordingly, it is not 
subject to the regulatory analysis or other requirements of 5 U.S.C. 603 
or 604. 


EXECUTIVE ORDER 12291 
Because this document does not result in a “major rule” as defined by 
Executive Order 12291, the regulatory analysis and review prescribed 
by the Executive Order is not required. 
DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 
List oF SUBJECTS IN 19 CFR Part 141 


Customs duties and inspection; Imports. 


AMENDMENT TO THE REGULATIONS 


Part 141 Customs Regulations (19 CFR Part 141) is amended as set 
forth below: 
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PART 141—ENTRY OF MERCHANDISE 
1. The authority citation for Part 141 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
* * * * 


* * * 


Section 141.1 also issued under 11 U.S.C. 507(a)(7)(F), 31 U.S.C. 191, 
192; 
ok * * OK * x 


2. In § 141.1, paragraph (c) is revised to read as follows: 
§ 141.1 Liability of importer for duties. 
* * * * 


* * * 

(c) Claim against estate of importer. The claim of the Government for 
unpaid duties against the estate of a deceased or insolvent importer has 
priority over obligations to creditors other than the United States. To 
the extent that a broker or a surety pays duties on behalf of an importer 
which files for bankruptcy protection, the broker or surety shall be enti- 
tled to assume the priority status of Customs under § 507(a)(7) of the 
Bankruptcy Code for that portion of Customs claim which the surety or 
broker has paid. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: May 13, 1992. 
JOHN P. Srmpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 18, 1992 (57 FR 27159)] 


I ca 


(T.D. 92-59) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved Decem- 
ber 18, 1991, to May 7, 1992, inclusive, pursuant to Subpart C, Part 191, 
Customs Regulations. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by, and the date on which it was approved. 

Dated: June 16, 1992. 

File: DRA-1-09 

223796 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 
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(A) Company: Albaugh Chemical Corp. 

Articles: MCPA 300; MCPA amine 500; MCPA ester 500; SEE MCPA; 
estakil 500 MCPA 

Merchandise: 4-chloro-2-methylphenoxy acetic acid (MCPA technical 
acid) 

Factories: Ankeny, IA; St. Joseph, MO 

Proposal signed: October 6, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, April 27, 1992 

Revokes: Unpublished authorization of September 24, 1991 


(B) Company: Chicago White Metal Casting, Inc. 

Articles: Magnesium alloy die castings 

Merchandise: Die casting magnesium 

Factory: Bensenville, IL 

Proposal signed: July 31, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 28, 1992 


(C) Company: Crompton & Knowles Corp. 

Articles: Dyestuffs cut in strength 

Merchandise: Organic pigments 

Factories: Gibraltar & Reading, PA; Greenville, SC 

Proposal signed: March 6, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, April 9, 1992 

Revokes: T.D. 85-41-J to update location of factories 


(D) Company: Dart Container Corporation of Georgia 

Articles: Plastic disposable food service products (plastic lids) 
Merchandise: Impact polystyrene pellets 

Factories: Lithonia, GA; Tumwater, WA; Randleman, NC 
Proposal signed: June 25, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 9, 1992 


(E) Company: Dart Container Corporation of Georgia 

Articles: Plastic disposable food service products (polystyrene foam 
products) 

Merchandise: Expandable polystyrene bead (EPS) 

Factories: Lithonia, GA; Tumwater, WA; Randleman, NC 

Proposal signed: June 25, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 13, 1992 
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(F) Company: Dart Container Corporation of Michigan 

Articles: Plastic disposable food service products (plastic lids) 
Merchandise: Impact polystyrene pellets 

Factories: Mason, MI; Greenwood, SC 

Proposal signed: June 25, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 13, 1992 


(G) Company: Dart Container Corporation of Pennsylvania 

Articles: Plastic disposable food service products (polystyrene foam 
products) 

Merchandise: Expandable polystyrene bead (EPS) 

Factory: Leola, PA 

Proposal signed: June 25, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 13, 1992 


(H) Company: Dart Container Corporation of Pennsylvania 
Articles: Plastic disposable food service products (plastic lids) 
Merchandise: Impact polystyrene pellets 

Factory: Leola, PA 

Proposal signed: June 25, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 13, 1992 


(I) Company: Gilroy Foods, Inc. 

_ Articles: Various garlic and onion products 

Merchandise: Raw garlic; dehydrated garlic; raw onion; dehydrated 
onion 

Factories: Gilroy, CA (2); Fernley, NV; Fabens, TX 

Proposal signed: January 30, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach, April 16, 1992 

Revokes: T.D. 77-102-K 


(J) Company: GTE Products Corp. 

Articles: Various tungsten products 

Merchandise: Tungsten ore concentrate; tungsten scrap 

Factories: Towanda, PA; Luquillo, PR; Madisonville, KY; Exeter, NH; 
Naugatuck, CT; Waldoboro, ME 

Proposal signed: January 22, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, February 19, 1992 

Revokes: T.Ds. 52303—J as amended by 52589-D, 55526-D, 55591-L, 
71-167-Z, 72-125-W, 75-6-P, 75-139-R, 75-164-B; and T.D. 
77-192-N (GTE Sylvania, Inc.) 
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(K) Company: Hoechst Celanese Corp. 

Articles: Liquid crystal polymer thermoplastics in various forms 
(tradename VECTRA) 

Merchandise: Para-hydroxybenzoic acid (HBA); 6-hydroxy-2-napthoic 
acid (HNA) 

Factories: Summit, NJ; Shelby, NC; Florence, KY 

Proposal signed: January 13, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 7, 1992 


(L) Company: ISP Chemicals Inc. 

Articles: Various product formulations of the following solvents and 
polymers: 2-pyrrolidone; butyrolactone (BLO); vinyl pyrrolidone; 
electrical grade methyl pyrrolidone; PVP iodine; Ganex; Gafquat; 
vinyl pyrrolidone polymers & copolymers 

Merchandise: 1,4-butanediol; technical methy] pyrrolidone 

Factory: Calvert City, KY 

Proposal signed: November 25, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 27, 1992 


(M) Company: Johnson and Johnson Medical Inc. 
Articles: Sterilized disposable packs, gowns, headcovers & pads 


Merchanidse: Disposable packs, surgical gowns, headcovers & pads 

Factory: Arlington, TX 

Proposal signed: February 14, 1991 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, December 18, 1991 

Revokes: T.D. 90-2-V to cover successorship from Surgikos, Inc. 


(N) Company: Kemin Industries, Inc. 

Articles: Saponified paprika oil; Kem glo 

Merchandise: Paprika oleoresin 

Factories: Des Moines, IA; Hereford, TX 

Proposal signed: July 3, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, April 16, 1992 


(O) Company: NIBCO, Inc. 

Articles: Various copper fittings, including but not limited to 
connectors, bushings, couplings, etc. 

Merchandise: Copper ingots, bar and sheets 

Factories: As listed in proposal 

Proposal signed: December 23, 1991 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Chicago, January 6, 1992 

Revokes: T.D-83-124-R to update location of factories 
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(P) Company: ONSI Corp. 

Articles: Fuel cell stack assemblies; component parts thereof 
Merchandise: Carbon fibers; separator plates; thin substrates 
Factory: Middletown, CT 

Proposal signed: December 20, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 16, 1992 


(Q) Company: Reading Alloys, Inc. 

Articles: Fused flake vanadium pentoxide 

Merchandise: 35% aluminum-65% vanadium master alloy 
Factory: Robesonia, PA 

Proposal signed: June 3, 1991 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Boston, April 9, 1992 


(R) Company: Sandoz Chemicals Corp. 

Articles: Leucophor optical brighteners 

Merchandise: 4,4’—diamino-2,2’—stilbenedisulfonic acid (DAS) (DAST); 
4,4’-diamino-2,2’-stilbenedisulfonic acid (sodium salt); cyanuric 
chloride 

Factory: Fair Lawn, NJ 

Proposal signed: September 23, 1988 

Basis of claim: Used in 


Contract forwarded to RC of Customs: New York, April 27, 1992 


(S) Company: Schering Corp. 

Articles: Florfenicol (capsules, tablets, and other forms) 

Merchandise: Thiamphenicol sulfide amine; thiamphenical sulfone 
amine; crude florfenicol 

Factory: Union, NJ 

Proposal signed: December 30, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 27, 1992 


(T) Company: Shieldalloy Metallurgical Corp. 

Articles: Ferrovanadium 

Merchandise: Vanadium pentoxide; vanadium trioxide; vanadium 
bearing residues and slags 

Factories: Cambridge, OH; Newfield, NJ 

Proposal signed: May 19, 1988 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 16, 1992 

Revokes: T.D. 85-75-I (Shieldalloy Corp.) 
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(U) Company: SKC America, Inc. 

Articles: Metallized polyester film 

Merchandise: Polyethylene terephthalate polyester film 
Factory: Mount Olive, NJ 

Proposal signed: January 20, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, April 6, 1992 


(V) Company: SmithKline Beecham Pharmaceuticals Co. 

Articles: Cimetidine base 

Merchandise: 4-methylimidazole; cysteamine hydrochloride; B-mer- 
captoethyl propionamide; dimethylcyanodithioiminocarbonate 

Factory: Guayama, PR 

Proposal signed: February 6, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, May 7, 1992 


(W) Company: Titanium Metals Corp., Timet Div. 

Articles: Titanium and titanium alloy ingots and mill products 

Merchandise: Alloyed and unalloyed titanium ingots, billets, bars, 
sheet, coil, strip and tubing 

Factories: Toronto, OH; Henderson, NV; Morristown, TN 

Proposal signed: January 20, 1992 

Basis of claim: Appearing in 


Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, April 24, 1992 

Revokes: T.D. 85-106—O to cover a change in name from Titanium 
Metals Corporation of America, Timet Div., and update location of 
factories 


(X) Company: Troy Chemical Corp. 

Articles: MS1; MS2; PMA 10 SEP; PMDS 10; Troysan Q-148, 174, 364, 
EC17, WD17, S-366, 192, and copper 8%; Troysol 98C (Troysan 98C); 
anti float liquid and powder 

Merchandise: PMA30; TBTO (tributy] tin oxide); crude iodine; propar- 
gyl alcohol; butyl isocyanate; DMSO (dimethylsulfoxide); PVM; LO 
50; LO 52; mercuric oxide; paraformaldehyde flake; naphthenic acid; 
lutanol 160; DIDM fluid 1000 CS (L45) 

Factory: Newark, NJ 

Proposal signed: November 5, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 7, 1992 


(Y) Company: U.S. Vanadium Corp. 

Articles: Manganese-aluminum briquettes 

Merchandise: Electrolytic manganese metal 

Factory: Niagara Falls, NY 

Proposal signed: March 2, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, May 7, 1992 
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(Z) Company: Witco Corp. 

Articles: Sodium sulfonates; calcium sulfonates; overbased sulfonates; 
blended sulfonate concentrates 

Merchandise: Lubricating oil sufonate feedstock 

Factories: Harvey, LA; Trainer & Petrolia, PA 

Proposal signed: January 29, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, April 27, 1992 


19 CFR Part 133 
(T.D. 92-60) 
GRAY MARKET GOODS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of court order. 


SUMMARY: On April 28, 1992, The United States District Court for the 
District of Columbia issued an order enjoining the Customs Service 
from enforcing a regulatory exception to import restrictions regarding 
foreign-made goods that bear a trademark identical to a valid United 
States trademark but which are materially, physically different. As a re- 
sult of this court action, owners of trademarks currently recorded with 
Customs that are under common ownership or control with entities that 
own or use the trademark in foreign locations on or in connection with 
foreign-made goods that are materially, physically different may be eli- 
gible for protection against the importation of those foreign-made goods 
pending further action by a court or final resolution of Lever Bros. Co. v. 
United States, Appeal No. 92-5185. Owners affected by the court’s order 
should notify Customs of the circumstances believed to warrant amend- 
ment of a particular trademark recordation. 


EFFECTIVE DATE: June 26, 1992. 


FOR FURTHER INFORMATION CONTACT: Barry P. Miller, Intel- 
lectual Property Rights Branch, U.S. Customs Service (202-566-6956). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On April 28, 1992, The United States District Court for the District of 
Columbia issued an amended order in Lever Brothers Company v. 
United S tates of America [No. 86-3151 (HHG)]. The amended order en- 
joins the Customs Service from enforcing section 133.21(c)(2) of the 
Customs Regulations (19 CFR 133.21(c)(2)) as to foreign-made goods 
that bear a trademark identical to a valid United States trademark but 
which are materially, physically different. Section 133.21(c)(2) allows 
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the importation of otherwise prohibited parallel imports when the for- 
eign and domestic trademark or trade name owners are parent or sub- 
sidiary companies or are otherwise subject to common ownership or 
control. The order also requires Customs to bar from entry into the 
United States all foreign-manufactured merchandise and material 
bearing the trademark “Shield” (bar soap) or the trademark “Sunlight” 
(dishwashing or “washing up” liquid). 

Because Customs cannot determine if protection against the importa- 
tion of foreign-made genuine goods was denied in an existing recorda- 
tion because (1) the owner of the trademark abroad as the same as the 
domestic owner, or because (2) the domestic owner was under common 
ownership or control with the foreign owner, Customs cannot deter- 
mine if protection against the importation of foreign-made genuine 
goods for other prior recordations is now required by the court’s order. 
Only situation (2), which is covered by section 133.21(c)(2), was ruled to 
be an invalid reason for denying protection by the court. 


NOTIFICATION OF CuSTOMS 


Accordingly, Customs hereby invites owners of recorded trademarks 
who believe their marks have become eligible for protection against the 
importation of foreign-made genuine goods as a result of the court’s or- 
der to so advise Customs and explain the reasons for their perceived eli- 
gibility for the protection. This will allow Customs to accurately 


determine which trademarks are eligible for the protection. This action, 
inviting trademark owners to explain the circumstances bringing them 
within the scope of a court ruling, is similar to the action taken by Cus- 
toms when the Supreme Court invalidated section 133.21(c)(3) of the 
Customs Regulations in K Mart Corporation v. Cartier, et al., 486 U.S. 
281 (1988). Customs emphasizes that this step is temporary. The protec- 
tion shall apply only in the absence of a further order of a court affecting 
the injunction and only pending final resolution of any and all appeals of 
Lever Bros. Co. v. United States, Appeal No. 92-5185. 

Notice should be in writing addressed to: U.S. Customs Service, Intel- 
lectual Property Rights Branch, Room 2100, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. Parties that are not under common own- 
ership or control with entities that own or use the trademark in foreign 
locations on or in connection with foreign-made goods that are materi- 
ally, physically different need not take any action as a result of the limi- 
tation in applicability of section 133.21(c)(2), since the limitations will 
not affect the level of protection afforded these parties. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: June 17, 1992. 
Nancy L. WorTHINGTON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 26, 1992 (57 FR 28605)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 8-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of May 1992 follow. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 
Dated: June 16, 1992. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 





06715792 
09:20:39 


COP9200126 
COP9200127 
coP9200128 
coP9200129 
COP9200130 
COP9200132 
COP9200133 
COP9200134 
coPp9200135 
COP9200136 
COP9200137 
COP9200138 
COP9200139 
COP9200140 
COP9200141 
COP9200142 
COP9200143 
COP9200.44 
COP9200145 
COP9200146 
COP9200147 
COP9200148 
COP9200149 
COP9200150 
COP9200151 
coPp9200152 
COP9200153 
COP9200154 
COP9200155 
COP9200156 
COP9200157 
COP9200158 
COP9200159 
COP9200160 
CoP9200161 
COP9200162 
cCOP9200163 
COP9200164 
CcOP9200165 
COP9200166 
COP9200167 
COP9200168 
COP9200169 
COP9200170 
coPp9200171 
COP9200172 
COP9200173 
COP9200174 


19920504 
19920506 
19920506 
19920506 
19920508 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
49920518 
19920518 
16920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920521 
19920521 


2012004 
20120506 
20120506 
20120506 
20120508 
20110518 
20110518 
2011 
201 
201 
20 
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U.S. CUSTOMS 
IPR RECORDATIONS AD 


NAME OF COP, TMK, 


SMART DON, THE SINGING & BARKI 
ACER 1036 BIOS VERSION 1.00 
S'KATIE DOLL 

SLICE-O-LITE 

MOTHER STAINED GLASS FRAME #60 
CHRISTMAS SCENE WITH SANTA CLA 
GERRY'S RED AND WHITE CANDY CA 
NEON SPOTTED MATERIAL 

GERRY'S ANGEL HALO AND POINTSE 
GERRY'S CHRISTMAS BALL WITH HO 
GERRY'S SQUARE BELL WITH BLUE 
GERRY'S TURTLE WITH PAINTED SH 
GERRY'S XMAS TREE WITH 9 STONE 
GERRY'S CANDLE WITH WAX ON SID 
GERRY'S OPEN XMAS TREE WITH 14 
GERRY'S XMAS TREE WITH 18 STON 
GERRY'S PRANCING REINDEER WITH 
GERRY'S XMAS TREE WITH TEN BAL 
GERRY'S WREATH WITH BON 
GERRY'S CHRISTMAS BALL WITH IN 
WREATH WITH DEER'S HEAD INSIDE 
DEER HEAD STONE EYE AND WREATH 
LANTERN WITH CANDLE HOLLY ON S 
DOG IN BOOT TERRIER TYPE DOG WW 
DEER WITH 3 HOLLY LEAVES ON HE 
CHRISTMAS TREE WITH STAR AT TO 
TEDDY BEAR WITH OPEN ARMS AND 
GERRY'S RUNNING REINDEER ON HO 
WATCH BAND DESIGN F-13 WESTERN 
GERRY'S RUNNING REINDEER ON HO 
GERRY'S WREATH AND THO BALLS W 
GERRY'S SLEIGH AND HORSE WITH 
GERRY'S REINDEER WITH ANTLERS 
GERRY'S WREATH WITH BOW AND CA 
GERRY'S CROWNING ROOSTER 
GERRY'S CHRISTMAS TREE WITH DR 
GERRY'S KITTEN WITH SANTA HAT 
GERRY'S BUTTERFLY PIN WITH TWO 
GERRY'S FIVE POINTED STAR FISH 
GERRY'S RABBIT WITH EGG AT FEE 
GERRY'S ORIENTAL CAT VERSIONS 
GERRY'S DOUBLE BELL WITH BOW A 
BIG-EYE BABY GIRL 

CRYING BABY GIRL 

CRAWLING FALLING DOWN, GETTING 
WHITE TEETH BABY GIRL 
FISHER-PRICE PUFFALUMP KID - M 
FISHER-PRICE PUFFALUMP KID - H 


S SERVICE PAGE 


DDED IN MAY 1992 DETAIL 
OWNER NAM 
ING DOG HIP YICK INTERNATIONAL, INC. 
ACER INCORPORATED 
HONG KONG CITY TOY FACTORY 
SUE SCOTT 
0030 ARTMARK-CHICAGO, LTD. 2 
AUS AND CHILDREN GOOD TORCH ENTERPRISE CORP. 
ANE WITH GREEN BOW GERRY'S CREATIONS, INC. 
ACE NOVELTY CO., INC. 
ETTA GERRY'S CREATIONS, INC. 


OLLY LEAF AND BOW AT TOP GERRY'S CREATIONS INC. 
BALL ON BOTTOM AND HOLLY GERRY'S CREATIONS INC. 


GERRY'S CREATIONS, INC. 
T GERRY'S CREATIONS, INC. 
WALK AND RUN GERRY'S CREATIONS, INC. 
AT TOP GERRY'S CREATIONS, INC. 
FUNG SENG INDUSTRIAL CO. 
FUNG SENG INDUSTRIAL CO. 
UP BABY GIRL FUNG SENG INDUSTRIAL CO. 
FUNG SENG INDUSTRIAL CO. 
ERRI FISHER-PRICE INC. 
EIDI FISHER-PRICE INC. 


cS 

Ba 

— 

© 

= 

mM 

ELL AND THO STONE EYES GERRY'S CREATIONS INC. & 

S AND RAISED BRANCH GERRY'S CREATIONS INC. 

GERRY'S CREATIONS INC. = 

PAINTED BALLS STAR GERRY'S CREATIONS INC. & 

ES GERRY'S CREATIONS INC. = 

HOLLY LEAF AND BERRYS GERRY'S CREATIONS INC. 2 

LS AND STAR ON TOP GERRY'S CREATIONS INC. 

GERRY'S CREATIONS INC. e 

SNOWFLAKES GERRY'S CREATIONS INC. o 

GERRY'S CREATIONS INC. oO 

OF HOLLY PIN GERRY'S CREATIONS INC. & 

SIDES GERRY'S CREATIONS INC. OQ 

WITH HOLLY BOW TIE GERRY'S CREATIONS INC. en 

AD SMALL PIN GERRY'S CREATIONS INC. = 

OP AND 18 BALLS ON TREE GERRY'S CREATIONS INC. S 

LEGS PIN GERRY'S CREATIONS INC. 4 
OLLY LEAVES WITH FIVE BALL GERRY'S CREATIONS INC. . 
4 SERIES DEJUNO WATCH CORPORATION < 

LLY LEAVES WITH FIVE BALL GERRY'S CREATIONS, INC. © 

WITH HOLLY BALLS AS BELL GERRY'S CREATIGNS, INC. E 
MAN AND WOMEN GERRY'S CREATIONS, INC. no 

AND HOLLY SPRAY AT BASE GERRY'S CREATIONS, INC. = 
ANDLE GERRY'S CREATIONS, INC. Z 
GERRY'S CREATIONS, INC. © 

ROOPING BRANCHES GERRY'S CREATIONS, INC. No 

XMAS STOCKING GERRY'S CREATIONS, INC. ~ 

0 COLOR WINGS AND TWO GERRY'S CREATIONS, INC. ‘a 

cS 

> 

re 

= 

i 

© 

N=] 

i) 





06715792 
09:20:39 


COP9200175 19920521 20110521 
COP9200176 19920521 20110521 


SUBTOTAL RECORDATION TYPE 


20011029 
20080726 
20020303 
19991205 
20091114 
20091114 
20000320 
20070324 
20011022 


TMK9200198 
TMK9200199 
TMK9200200 
TMK9200201 
TMK9200202 
TMK9200203 
TMK9200204 
TMK9200205 
TMK9200206 
TMK9200212 
TMK9200213 
TMK9200214 
TMK9200215 
TMK9200216 
TMK9200217 
TMK9200218 
TMK9200219 
TMK9200220 
TMK9200221 
TMK9200222 
TMK9200223 
TMK9200224 
THK9200225 
TMK9200226 
TMK9200227 
TMK9200228 
TMK9200229 
TMK9200230 
TMK9200231 
TMK9200232 
TMK9200233 
TMK9200234 
TMK9200235 
TMK9200236 
TMK9200237 
TMK9200238 
TMK9200239 
TMK9200240 
IMK9200241 
TMK9200242 
TMK9200243 
TMK9200244 
TMK9200245 


19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920518 
19920501 
19920501 
19920501 
19920501 
19920504 
19920504 
19920504 
19920504 
19920504 
19920504 
19920506 
19920506 
19920506 
19920506 
19920506 
19920506 
19920506 
19920508 
19920508 
19920511 
19920511 
19920518 
19920518 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 
19920519 


20010618 
20010820 
20041204 
20111126 
20080607 
20041225 
20090117 
20081018 
20000826 
20111112 
20061104 
20081101 
19960904 
20070630 
20100410 


20060715 
20061202 
20070630 


a 


U.S. CUSTOMS SER 


IPR RECORDATIONS ADDED 


NAME OF COP, 


FISHER-PRICE 
FISHER-PRICE 


50 


DESIGNER CANES 
COOL -GEAR 
AUSSIE 

BELL SYMBOL 
BELLSOUTH 


BELL 

CHERUBS COLLECTION 
HERMANN TEDDY ORIGINAL 
THIOMUCASE 


TMK, TNM 


PUFFALUMP KID - SHERR 
PUFFALUMP KID - SNUGG 


AND DESIGN 


SUPERCALL (COMMUNICATION EQUIPMENT 
OVER DRIVE 

CASTLEVANIA III DRACULA'S CURSE 
CARDURA 

MOTOCROSS MANIACS 

QUARTH 

NO. 817 ELEPHANT BRAND 
FANTICINI 

INDIAN HEAD & DESIGN 
CACIQUE 

REUNION STYLIZED 

REUNION MENSWEAR STYLIZEC 
JOUJOU 

AQUASHTIELD 

BMN KIDNEY GRILLE DESIGN 
SHIELD DESIGN 

NOVOFLEX 

HERMANN TEDDY ORIGINAL 
HANES UNDERWEAR IN DESIGN 
HANES HER WAY 

HANES HER WAY FOR GIRLS 
MY WAY IS HANES HER WAY 
HANES 

TEAM HANES 

RUST-OLEUM 

MAGIE NOIRE AND DESIGN 
ESPRIT STYLIZED 

ESPRIT STYLIZED 

ESPRIT DE CORP. 
ESPRIT/KIDS 





VICE 
IN MAY 1992 


FISHER-PRICE INC. 
FISHER-PRICE INC. 


BOBS CANDIES INC. 

FUN DESIGNS, INC. 

REDMOND PRODUCTS, INC. 

BELL SOUTH CORPORATION 

RELLSOUTH CORPORATION 

BELLSOUTH CORPORATION 

PLAYTEX FAMILY PRODUCTS 
TEDDY-PLUSCHSPIELWARENFABRIK GER 
LABORATOIRES MILLOT-SOLAC 
MARTIN FELDMAN 

NINTENDO OF AMERICA 

NINTENDO OF AMERICA INC. 

KONAMI, INC. 

SAMHILL ENTERPRISE, INC. 

KONAMI INC. 

KONAMI INC 

PFIZER, INC. 

KONAMI INC. 

KONAMI INC. 

DEVA SINGH SHAM SINGH 

PIETRO FANTICINI 

TROPICAL TOBACCO, INC. 

TROPICAL TOBACCO, INC. 

SEATTLE PACIFIC INDUSTRIES, INC. 
SEATTLE PACIFIC INDUSTRIES, INC. 
JOUJOU DESIGNS INC. 

BOLLE AMERICA, INC. 

BAYERIXCHE MOTOREN WERKE AKTIENG 
HARLEY-DAVIDSON, INC. 

BURLEIGH BROOKS OPTICS, INC 
TEDDY-PLUSCHSPIELWARENFABRIK GEB 
SARA LEE CORPORATION 

SARA LEE CORPORATION 

SARA LEE CORPORATION 

SARA LEE CORPORATION 

SARA LEE CORPORATION 

SARA LEE CORPORATION 

RUST-OLEUM CORPORATION 

LANCOME PARFUMS ET BEAUTE & CIE 
ESPRIT DE CORPORATION 

ESPRIT DE CORPORATION 

ESPRIT DE CORPORATION 

ESPRIT DE CORPORATION 


HOLANHS SWO.LSN) *S'n 





06715792 


REC NUMBER 


TMK9200246 
TNK9200247 
TMK9200248 
TMK9200249 
TMK9200250 
TMK9200251 
TMK9200252 
TMK9200253 
TMK9200254 
TMK9200255 
T™MK9200256 
TMK9200257 
TMK9200258 
TMK9200259 
TMK9200260 
TMK9200261 
TMK9200262 
TMK9200263 
TMK9200264 
TMK9200265 
TMK9200266 
TMK9200267 
TMK9200268 
TMK92002€9 
TMK9200270 
TMK9200271 
TMK9200272 
TMK9200273 
TMK9200274 
TMK9200275 
TMK9200276 
TMK9200277 
TMK9200278 
TMK9200279 
TMK9200280 
TMK9200281 
TMK9200282 
TMK9200283 
TMK9200284 
TMK9200285 
TMK9200286 
TMK9200287 
TMK9200288 
TMK9200289 
TMK9200290 
TMK9200291 
TMK9200292 
TMK9200293 


19920519 
19920519 
19920519 
19920519 
19920519 
19920520 
19920520 
19920520 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19920521 
19970521 
19920521 
19920521 
19920521 
19920521 
19920522 
19920522 
19920522 
19920522 
19920526 
19920526 
19920526 
19920526 
19920526 
19920526 
19920526 
19920526 


20080322 
20080315 
20080419 
20100424 
20101211 
20010702 
19930922 
20010801 
20080416 
20041023 
20041023 
19980815 
19991226 
20011015 
20010813 
20040114 
20000904 
20011231 
20090902 
19941015 
20060729 
20050319 
20040918 
19950819 
20040731 
20050402 
20040501 
20030621 
20060902 
20060916 
20061230 
20070714 
20080412 
20080621 
20080323 
20080927 
20000711 
20051123 
20051217 
20090418 
20090124 
20090404 
20110122 
20090207 
20071027 
20050709 
20070714 
20050702 





U.S. CUSTOMS $ 
IPR RECORDATIONS ADDE 


NAME OF COP, TM TNM OR MSK 


ESPRIT STYLIZED 
ESPRIT STYLIZED 
ESPRIT STYLIZED 

HANES IN DESIGN 

HANES HER WAY 

ORIENT 

STEDMAN 

RED LABEL 

HANES 

MOREY BOOGIE 

BOOGIE 

CLIPPER 

AUTOMATIC HOME BAKERY 
NINTENDO 

CLAIBOR’E 

NOV’ ITE 

MIS :LLAN7OUS DESIGN 
KI KO MO 
COMFORT-BLEND 

HI CRU 

COMFORTSOFT 

SALE OF THE CENTURY 
RG AND DESIGN 

STIGA 

MISCELLANEOUS DESIGN 
PLAYBOY 

RABBIT HEAD LOGO 
RABBIT HEAD LOGO 
HANES HER WAY 

HANES CLASSICS 
COMFORTHEAVE 

IT'S A BOXER 
OTHERWEAR 

HANES HER WAY 
AMERICAN SPORTSMAN 
STEDMAN SUPER 50 
EMERSON & DESIGN 
EMERSON 

EMERSON & DESIGN 
EMERSON & DESIGN 
HANES ACTIVEWEAR & H DESIGN 
HANES ACTIVEWEAR 
NOTHING ELSE FEELS SO RIGHT 
HANES HER WAY 

HANES HER WAY & DESIGN 
GIRLS SHONTOONS 

HANES & H DESIGN 
HANES & H DESIGN 


SERVICE 
ED IN MAY 1992 


OWNER NAME 


ESPRIT DE CORPORATION 
ESPRIT DE CORPORATION 
ESPRIT DE CORPORATION 
SARA LEE CORPORATION 

SARA LEE CORPORATION 

OBC, INC. 

SARA LEE CORPORATION 

SARA LEE CORPORATION 

SARA LEE CORPORATION 

KRANSCO 

KRANSCO 

FLAMAGAS 5S. 


PAGE 
DETAIL 


A. 
HOME ELECTRONICS AMERICA INC. 


NINTENDO OF AMERICA 
L. C. LICENSING INC. 


SELBY, BATTERSBY AND CO. 


MAGLINE, INC. 
TEXIMPOR INC. 

SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
GRUNDY INTERNATIONAL 
GRUNDY INTERNATIONAL 
STIGA AB 

ELECTRONIC ARTS INC. 
PLAYBOY ENTERPRISES, 
PLAYBOY ENTERPRISES, 
PLAYBOY ENTERPRISES, 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
EMERSON RADIO CORP 
EMERSON RADIO CORP 
EMERSON RADIO CORP 
EMERSON RADIO CORP. 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 
SARA LEE CORPORATION 


OPERATIONS 
OPERATIONS 


INC. 
INC. 
INC. 


66T ‘I AINE ‘LZ ‘ON ‘92 “IOA ‘SNOISIOAG ANV NILATING SWOLSND 





96715792 U.S. C 
09:20:39 IPR RECORDATI 


REC NUMBER NAME OF COP, TMK, TNM OR 


TMK9200294 19920526 20081011 BOYS SHOWTOONS 
TMK9200295 19920526 20030405 SHONTOUNS STYLIZED 
T™MK9200296 19920526 20090117 SHOWTOONS 

TMK9200297 19920526 20050323 RED LABEL 

TMK9200298 19920526 19930403 PRO'S CHOICE 

TMK9200299 19920526 20040414 STEDMAN 

TMK9200300 19920526 20050319 HANES CLASSICS 
TMK9200301 19920526 20050806 HANES CLASSICS 
TMK9200302 19920527 20030726 PLAYTEX 

TMK9200303 19920527 20080625 PLAYTEX 

1MK9200304 19920527 20011201 SALOMON 

TMK9200305 19920528 20060708 SALOMON 

TMK9 200306 19920528 20110924 HOTRONIC 

TMK9200307 19920528 20121009 CHERUBS COLLECTION & DES 
TMK9 200308 19920528 20091128 NON-METALLIC CLOSURES DE: 
TMK9200309 19920528 20040529 TOMMY BOY AND DESIGN 
TMK9200310 19920528 20121210 DULCE DE LECHE 
TMK9200311 19920528 20110210 NEOSHERES 

TMK9200312 19920528 20070804 HARLEY-DAVIDSON 
TMK9200313 19920528 20100522 PALOMA PICASSO & DESIGN 
+MK9200314 19920528 20100508 PALOMA PICASSO & BOTTLE 
TMK9200315 19920529 20071013 PALOMA PICASSO SIGNATURE 
TMK9200316 19920529 20050827 GO-SILK 

TMK9200317 19920529 20060916 MEN GO SILK 


SUBTOTAL RECORDATION TYPE 115 

TNM9200003 19920506 99999999 J & J AMERICA INC. 

THM9 200004 19920518 99999999 M.T.R. FOOD PRODUCTS 
TNM9200005 19920518 99999999 M.T.R. CONDIMENTS 
THM9200006 19920518 99999999 M.T.R. DISTRIBUTORS (P) 
SUBTOTAL RECORDATION TYPE 4 


TOTAL RECORDATIONS ADDED THIS MONTH 





USTOMS SERVICE PAGE 
ONS ADDED IN MAY 1992 DETAIL 


OWNER NAME 


SARA CORPORATION 
SARA CORPORATION 
SARA CORFORATION 
SARA = COR: ORATION 
SARA CORPORATION 
SARA CORPORATION 
SARA CORPORATION 
SARA_LEE CORPORATION 
PLAYTEX MARKETING CORPORATION 
PLAYTEX MARKETING CORPORATION 
SALOMON S.A. 
SALOMON/NORTH AMERICA, INC. 
HOTRONIC USA, INC. 
PLAYTEX FAMILY PRODUCTS CORP. 
siATIONAL PACKAGING CORPORATION 
TOMMY BOY MUSIC, INC. 
MONALCO VIDEO, INC. 
DYNO PARTICLES A.S. 
HARLEY-DAVIDSON, INC. 
PALOMA RUIZ-PICASSO 

DESIGN PALOMA RUIZ-PICASSO 
PALOMA RUIZ-PICASSO 
L*ZINGER INTERNATIONAL 
L*ZINGER INTERNATIONAL 


HOIANAS SNWO.LSNO *S'n 


J &J AMERICA 

MTR IMPORTS, INC. 
MTR IMPORTS, INC. 
MTR IMPORTS, INC. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 27, JULY 1, 1992 


ERRATA 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: This document was originally published in the Customs BuL- 
LETIN on June 10, 1992 and is being published again with information 
that was omitted in the original document. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 1992 follow. 
The last notice was published in the Customs BULLETIN on April 22, 1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue NW, 
Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 
Dated: June 15, 1992. 
JOHN F. Atwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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CoP9200099 
COP9200100 
cop9200101 
CoP9200102 
COP9200103 
COP9200104 
cop9200105 
COP9200106 
COP9200107 
COP9200108 
coP9200109 


cop92001 


OQ 
o 
a 
. 
nN 
oOo 
o 
~ 
~ 
o 


VINK OWONOAUDWUNeE 


1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
2 
2 
z 


coPp92001 
cop9200131 


19920401 
19920406 
12970405 
19920406 
19920406 
19920406 
19920409 
19920410 
19920410 
19920410 
19920410 
19920410 
19920410 
19920413 
19920413 
19920415 
1°720417 
19920417 
19920417 
19920417 
19920417 
19920417 
19920417 
19920417 
19920422 
19920410 


20120401 
20120406 
20120406 
20120406 
20120406 
20120406 
20120409 
20120410 
20120410 
20120410 
20120410 
20120410 
20120410 
20120413 
20120413 
20120415 
20120417 
20120417 
20120417 
20120417 
20120417 
20120417 
20120417 
20120417 
20120422 
20120410 


SUBTOTAL RECORDATION TYPE 


TMK9200166 
TMK9200167 
TMK9200168 
TMK9200169 
TMK9200170 
TMK9200171 
TMK9200172 
TMK9200175 
TMK9200176 
TMK9200177 
TMK9200178 
TMK9200179 
TMK9200180 
TMK9200181 
TMK9200182 
1MK9200183 
TMK9200184 
TMK9200185 
TMK9200186 


19920406 
19920406 
19920406 
19920406 
19920406 
19920406 
19920406 
19920410 
19920413 
19920413 
19920413 
19920413 
19920413 
19920413 
19920413 
19920413 
19920413 
19920413 
19920413 


20090425 
20050917 
20120406 
20011029 
20070722 
20050625 
20000102 
20010505 
20000417 
20020208 
20081025 
20081129 
20081115 
19991125 
19991125 
20060902 
20011026 
20070214 
19990731 


U, 
IPR RECORD 


EASTMAN MACHINE BLUE 
BEAR WITH GIFT, RAIN 
HALLOWEEN BEAR BAGS, 
FUN FLAVORS SCENTcD 
CHRISTMAS BEAR BAG, 
DARKWING DUCK 
COASTER 1992 CATALOG 
ACER VGA VERSION 1.0 
ACER VIDEO AND MOUSE 
ACER VIDEO AND MOUSE 
ACER EISA BIOS VERSI 
ACER 486 BIOS VERSIO 
TEENAGE MERMAID 
HAPPY SHIRTS GECKO 
ELDORADO 

DANCING SALLY DOLL 
TEENAGE MERMAID 
MUSICAL MERMAID 
POINSETTA CANDLE 

LIL DUMPLING 

LU LU 

MISSY 

BUNNYKINS 

MUSICAL HAPPY CLOWN 
ATW-SWF2 CSTYLE A) 
ACER 1080 BIOS VERSI 


26 


LILLIE RUBIN 
THE ASCII GROUP 
DUNHILL 
SCISSOR HANDLE DESIG 
PRECISION 
CURVEX 
O'RITE 
SEA BREEZE 
CONFIGURATION OF HAI 
CROCK-POCK 
GECKO 
MAUI GECKO 
GECKO 
DEL MONTE SHIELD DEV 
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U.S. CUSTOMS SERVICE 


COUNTRY OF ORIGIN MARKING FORUMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which inter- 
ested members of the public may submit comments that may be ad- 
dressed at the trade forums that Customs will hold to explore ways to 
simplify marking requirements. A notice inviting the public to submit 
comments and to suggest topics regarding country of origin marking re- 
quirements was published in the Federal Register (57 FR 15355) on 
April 27, 1992, and comments were to have been received on or before 
June 11, 1992. A request has been received to extend the period of time 
for comments. In view of the complexity and variety of the issues in- 
volved, the request is being granted. 


DATE: Comments will now be accepted if received on or before July 15, 
1992. 


ADDRESS: Comments should be submitted to and may be inspected at 
the Regulations and Disclosure Law Branch, Room 2119, U.S. Customs 
Service, 1301 Constitution Avenue, NW, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, Value 
and Marking Branch (202-566-2938). 


Dated: June 7, 1992. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


{Published in the Federal Register, June 23, 1992 (57 FR 28003)] 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the interest rates for over- 
payments and underpayments of Customs duties. The rates are 7 per- 
cent for overpayments and 8 percent for underpayments for the quarter 
beginning July 1, 1992. This notice is being published for the conven- 
ience of the importing public and Customs personnel. 
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EFFECTIVE DATE: July 1, 1992. 


FOR FURTHER INFORMATION CONTACT: John V. Accetturo, U.S. 
Customs Service, National Finance Center, Revenue Branch, 6026 
Lakeside Boulevard, Indianapolis, Indiana 46278, (317) 298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621. Interest rates are determined based on the short- 
term Federal rate. The interest rate that Treasury pays on overpay- 
ments will be the short-term Federal rate plus two percentage points. 
The interest rate paid to the Treasury for underpayments will be the 
short-term Federal rate plus three percentage points. The rates will be 
rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less and are to fluctuate quarterly. The 


rates are determined during the first month of a calendar quarter and 
become effective for the following quarter. 

The rates of interest for the period of July 1, 1992-September 30, 
1992, are 7 percent for overpayments and 8 percent for underpayments. 
These rates will remain in effect through September 30, 1992, and are 
subject to change on October 1, 1992. 


Dated: June 18, 1992. 
Caro. HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, June 25, 1992 (57 FR 28547)] 
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PLaGER, Circuit Judge. 

Appellants are the United States, acting through the Department of 
Commerce (Commerce), the United States International Trade Com- 
mission (ITC), and Southwire Company (Southwire). They appeal from 
a decision of the Court of International Trade, 746 F.Supp. 139 (CIT 
1990). After an investigation spurred by a petition filed by Southwire, 
the ITC and Commerce promulgated antidumping and countervailing 
duty determinations and issued corresponding orders regarding certain 
Venezuelan imports. The Court of International Trade’s decision re- 
versed the determinations and vacated the orders. We reverse. 
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I. BACKGROUND 


Southwire is the leading domestic producer of electrical conductor 
aluminum redraw rod (EC rod)—wrought rod of aluminum, electrically 
conductive and containing at least ninety-nine percent by weight alumi- 
num. Appellees Suramerica de Aleaciones Laminadas, C.A. 
(Suramerica), Conductores de Aluminio del Caroni, C.A., and Industria 
de Conductores Electricos, C.A. are Venezualan companies (collectively, 
Venezuelan producers) that produce EC rod. Appellee Corporacion 
Venezolana de Guayana (CVG) is a Venezuelan Government develop- 
ment authority that acts as a holding company for Venezuela’s two pri- 
mary EC rod producers. 

On July 14, 1987, Southwire filed petitions with Commerce, urging 
antidumping and countervailing duty investigations of certain imports 
of EC rod from Venezuela. As statutorily required, the petitions indi- 
cated that Southwire was filing them “on behalf of” the domestic indus- 
try. Southwire emphasized that, in addition to representing its over 
one-third of the domestic EC rod production, Southwire had also con- 
tacted three of the other five domestic producers, whose total produc- 
tion, when added to Southwire’s, constituted the bulk of production of 
the domestic industry. These other producers! were said to have as- 
sured Southwire that “while they have not formally joined in the peti- 
tion, * * * they do not oppose it.” 

Southwire’s antidumping petition indicated that the subject im- 
ported EC rods were being, or were likely to be, sold in the United States 
at substantially less than fair market value. This dumping of EC rods 
was said to materially injure, or threaten to materially injure, the do- 
mestic EC rod industry. 

Southwire’s countervailing duty petition indicated that the Venezue- 
lan government was directly and indirectly providing subsidies for the 
manufacture of the EC rods to be exported to the United States. Those 
subsidies were described as causing or threatening to cause material in- 
jury to the domestic industry. 

On August 3, 1987, Commerce began its antidumping and counter- 
vailing duty investigations into Southwire’s contentions. Commerce no- 
tified the ITC of its investigations, and on August 28, 1987, the ITC 
determined that there was a reasonable indication that Venezuelan im- 
ports of EC rod were causing material injury to the domestic industry. 

On August 31, 1987, Reynolds Metal Company (Reynolds) sent a let- 
ter to Commerce. Reynolds stated that, while it did not wish to take a 
position on the EC rod investigations, it “fundamentally oppose[d] any 
unfairly traded imports.” 

On September 24, 1987, Alcoa Conductor Products Company (Alcoa 
Conductor), a division of Aluminum Company of America (Alcoa), sent a 
letter to Commerce stating that it did not support Southwire’s petition. 


1 The other domestic producers were later identified by Southwire as Alcan Aluminum Corp., Noranda Aluminum, 
Inc., and Reynolds Metal Company. 
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Upon Commerce’s request for further information, Alcoa Conductor re- 
plied in October that: 


(1) it was speaking on behalf of Alcoa as well as for itself; 


(2) Alcoa’s share of the domestic EC rod market was estimated at 
22% for 1986, and at 24% for the first three quarters of 1987; 

(3) Alcoa’s 1986 domestic production and importation from Vene- 
zuela2 of EC rod were 51,417 tons and 17,348 tons, respectively; for 
three quarters of 1987, the figures were 35,000 tons and 7,809 tons; 


(4) on September 30, 1987, Alcoa sold its domestic electrical con- 
ductor manufacturing business to Alcoa Conductor, an affiliate of 
Suramerica; and 

(5) while Alcoa has contracted to sell EC rod to Alcoa onductor, Al- 
coa Conductor intends also to purchase EC rod from Venezuelan or 
other competitive sources. 


Alcoa Conductor also noted that its earlier statement that Alcoa does 
not support Southwire’s petitions “means that Alcoa opposes the Peti- 
tions on which the investigations are based.” 

The Aluminum Trades Council (the Council), a trade union associa- 
tion, sent a letter to Commerce on November 12, 1987, opposing South- 
wire’s petitions. The Council expressed concern that if the result of 
investigations pursuant to Southwire’s petitions led to a lack of avail- 
able EC rod, jobs could be jeopardized. Commerce, however, responded 
that the Council did not “represent an industry producing or wholesal- 
ing [EC rod].” Thus, the Council was not an “interested party,” and was 
unable to file an opposition which could be considered by Commerce. 

On June 22, 1988, Commerce issued its final determinations in both 
the antidumping and countervailing duty investigations. Commerce 
concluded that certain Venezuelan EC rod was being or likely to be sold 
in the United States at less than fair value, and that Venezuelan manu- 
facturers, producers or exporters were receiving subsidies estimated to 
be 64.62% ad valorem. Commerce also noted that it had notified the ITC 
of its determinations, and that the ITC would determine whether the 
imports materially injured or threatened to materially injure the do- 
mestic EC rod industry. 

In both determinations Commerce stated that, based on the respec- 
tive statutory provisions governing standing of parties to bring peti- 
tions to commence investigations, it 


relies upon the petitioner’s representation that it has filed “on be- 
half of” the domestic industry until it is affirmatively shown that a 
majority of the domestic industry opposes the petition. * * * 
[Neither the [statutory framework] nor its legislative history re- 
stricts access to the unfair trade laws by requiring that parties peti- 
tioning for relief * * * establish affirmatively that a majority of the 
members of the relevant domestic industry support the petition. 


2 According to Alcoa, the Venezualan EC rod, all used internally, was the only EC rod imported by Alcoa during these 
time periods. 
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The only requirement is that the party filing the petition act as the 
representative of the domestic industry. 


Commerce also made it clear that “[when] domestic industry mem- 
bers opposing a petition provide a clear indication that there are 
grounds to doubt a petitioner’s standing, [Commerce] will evaluate the 
opposition to determine whether the opposing parties * * * represent a 
majority of the domestic industry.” Commerce conducts its evaluation 
of the opposition generally by requesting the opponents of a petition to 
supply information regarding their stakes in the domestic industry. 
There usually is no canvas of the entire domestic industry. In this man- 
ner, Commerce determines whether the affirmative opposition in fact 
reaches a majority of the domestic industry. 

Based on the record before it, Commerce concluded that there was no 
showing in this case that a majority of the domestic industry opposed 
Southwire’s petitions. Commerce went on to support its conclusions 
that the subject Venezuelan EC rod was being subsidized, and was sold 
or likely to be sold at less than fair market value. 

Appellees, the Venezuelan producers and CVG, commenced their ac- 
tion in the Court of International Trade to contest Commerce’s determi- 
nations, as well as ITC’s subsequent determinations and the resulting 
antidumping and countervailing duty orders. Appellants Commerce, 
the ITC, and Southwire opposed the request to reverse the determina- 
tions and vacate the orders. 

The Court of International Trade held that “the petition was not filed 
on behalf of the relevant domestic industry as required by the statutes, 
19U.S.C. §§ 1671a(b)(1) and 1673a(b)(1).” Suramericana de Aleaciones 
Laminadas, C.A. v. United States, 746 F. Supp. 139, 141 (Ct. Int’] Trade 
1990). The ensuing investigation was therefore declared a nullity, and 
the agency determinations were vacated. Suraoericana, 746 F. Supp at 
140. The remaining issues raised in the suit, challenging Commerce’s 
and the ITC’s determinations on the merits, were not addressed. 

The Court of International Trade based its conclusions “[o]n the 
threshold issue of the standing of petitioner Southwire to initiate and 
pursue the petition in this case.” Suramericana, 746 F.Supp. at 143. Gil- 
more Steel v. United States 585 F.Supp. 670 (Ct. Int’] Trade 1984) was 
cited for the requirement that “the interested party” (here, Southwire) 
must show that a majority of [the domestic] industry backs its petition.” 
Suramericana, 746 F.Supp. at 144. This court’s opinion in Oregon Steel 
Mills v. United States, 862 F.2d 1541, 7 Fed. Cir. (T) 22 (Fed. Cir. 1988) 
was said to be consistent with this conclusion. Suranericana, 746 
F.Supp. at 146 & 150. Appellants had argued that Oregon Steel stood for 
the proposition not that industry support need be affirmatively shown, 
but rather that Commerce has the discretion, but is not required, to dis- 
allow or dismiss a petition not demonstrated to be supported by a major- 
ity of the domestic industry. Suramericana, 746 F.Supp. at 146. 

The Court of International Trade relied on “[t]he express language of 
the applicable statutes,” Suramericana at 147, and the legislative his- 
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tory, including references to implementation of the General Agreement 
on Tariffs and Trade (GATT). Suramericana at 149. The Court of Inter- 
national Trade concluded that “[t]he statutes require that a petition be 
filed ‘on behalf of’ a majority of the industry, not that it be ‘not opposed 
by’ the domestic industry.” Suramericana at 152. That requirement 
was enforced by vacating the countervailing and antidumping duties 
orders. 


II. Discussion 


A. The Relevant Statutory Provisions: 

The question before us is one of statutory interpretation, a matter 
which we decide without deference to the trial court. The relevant statu- 
tory provisions are found in Title 19 of the United States Code: 


§167la. Procedures for initiating a countervailing duty 
investigation. 


* * * 


(b) Initiation by petition 
(1) Petition requirements 

A countervairlng duty proceeding shall be commenced whenever 
an interested party * * * files a petition with the administering 
authority, on behalf of an industry, which alleges the elements nec- 
essary for the imposition of [a countervailing duty under 
§ 1671(a)3], and which is accompanied by information reasonably 
available to the petitioner supporting those allegations. * * * 


* * * * * * * 


(c) Petition determination 

Within 20 days after the date on which a petition is filed * * *, the 
administering authority shall — 

(1) determine whether the petition alleges the elements neces- 
sary for the imposition of [the countervailing duty requested] * * *, 

(2) if the determination is affirmative, commence an investiga- 
tion to determine whether a subsidy is being provided [as alleged in 
the petition], and provide for the publication of notice of the deter- 
ve to commence an investigation in the Federal Register, 
an 

(3) if the determination is negative, dismiss the petition, termi- 
nate the proceeding, notify the petitioner in writing of the reasons 
for the determination, and provide for the publication of notice of 
the determination in the Federal Register. 


319 U.S.C. § 1671(a) (1988) provides that, upon a determination that a domestic industry is being materially injured 
or threatened with material injury by merchandise, being imported or sold for importation into the United States, 
which is subject to a foreign subsidy, there shall be imposed a countervailing duty equal to the amount of the net 
subsidy. 
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§ 1673a. Procedures for initiating an antidumping duty 
investigation. 


* * * 


(b) Initiation by petition 
(1) Petition requirements 

An antidumping proceeding shall be commenced whenever an in- 
terested party * * * files a petition with the administering author- 
ity, on behalf of an industry, which alleges the elements necessary 
for the imposition of [an antidumping duty under § 16734], and 
which is accompanied by information reasonably available to the 
petitioner supporting those allegations. * * * 


* * * * * 


(c) Petition determination 

Within 20 days after the date on which a petition is filed * * *, the 
administering authority shall — 

(1) determine whether the petition alleges the elements neces- 
sary for the imposition of [the antidumping duty requested] * * *, 

(2) if the determination is affirmative, commence an investiga- 
tion to determine whether the class or kind of merchandise de- 
scribed in the petition is being, or is likely to be, sold in the United 
States at less than its fair value, and provide for the publication of 
notice of the determination in the Federal Register, and 


(3) if the determination is negative, dismiss the petition, termi- 
nate the proceeding, notify the petitioner in writing of the reasons 
for the determination, and provide for the publication of notice of 
the determination in the Federal Register. 


Definitions of key terms are provided in 19 U.S.C. § 1677 (1988): 


(4) Industry 


(A) In general 
The term “industry” means the domestic mone as a whole of 
alike product, or those producers whose collective output of the like 
product constitutes a major proportion of the total domestic pro- 
duction of that product * * *. 
(B) Related parties 
When some producers are related to the exporters or importers, 
or are themselves importers of the allegedly subsidized or dumped 
merchandise, the term “industry” may be applied in appropriate 
circumstances by excluding such producers from those included in 
that industry. 


* * 


419 U.S.C. § 1673 provides in part that, upon a determination that a domestic industry is suffering or threatened 
with material injury by merchandise which is being imported, or sold or likely to be sold for importation, into the United 
States, and which is being or likely to be sold in the United States at less than its fair value, there shall be imposed an 
antidumping duty equal to the amount by which the foreign market value exceeds the United States price for the mer- 
chandise. 
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(9) Interested party 
The term “interested party” [includes] — 


* * * * * * * 


(C) amanufacturer, producer, or wholesaler in the United States 
of a like product, 


* * * * * * * 


but this subparagraph shall cease to have effect if the United States 
Trade Representative notifies the administering authority and the 
Commission that the application of this subparagraph is inconsis- 
tent with the International obligations of the United States. 


B. Interpretation of the Relevant Statutory Provisions: 

Sections 1671a(b) and 1673a(b) require that, in order to properly peti- 
tion for countervailing and antidumping duty investigations, Southwire 
must be an interested party filing on behalf of the domestic industry. 
Southwire clearly is an “interested party” in these proceedings. See 19 
U.S.C. § 1677(9)(C). The question here is whether Southwire’s petitions 
should be considered to be filed “on behalf of” the domestic industry, as 
contemplated by the statute. 


1 


The phrase “on behalf of” is not among the terms defined in 19 U.S.C. 
§ 1677. Nor does the statutory context provide us any concrete indica- 
tion of Congress’s intended meaning. When such an interpretational 
gap exists regarding a statutory provision, we are to examine whether, 
in its own interpretation of its responsibilities under the Act, the agency 
charged with the everyday administration of the provision applies “a 
permissible construction.”5 Chevron U.S.A. Inc. v. National Resources 
Defense Council Inc., 467 U.S. 837, 866 (1984). Our duty is not to weigh 
the wisdom of, or to resolve any struggle between, competing views of 
the public interest, but rather to respect legitimate policy choices made 
by the agency in interpreting and applying the statute. See Chevron, 467 
US. at 866. 

Thus, in our review here we will simply determine whether Com- 
merce’s6 interpretation of the phrase “on behalf of,” as it pertains to the 
statutory requirements for filing a petition to initiate a countervailing 
or antidumping duty investigation, is a permissible construction. 
Whether we would come to the same conclusion, were we to analyze the 
statute anew, is not the issue. 


5 This assumes that the agency is by virtue of its responsibilities under the Act and its expertise, entitled to the benef 
it of Chevron deference. We bel ieve both Commerce and the ITC qualify. 

6 Although both Commerce and the ITC are “charged” with administering different parts of the Act, it is Commerce 
who determines that a petition is sufficient to cause the initiation of investigations — that the statutory requirements 
are satisfied. The ITC’s position in its brief is that it defers to Commerce’s initial determination, and that only Com- 
merce can review that determination. This is a reasonable and permissible interpretation of the Act’s delineation of 
respective responsibilities. We thus direct our comments at Commerce’s role. 
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2 


The Court of International Trade held that its decision was consistent 
with this court’s holding in Oregon Steel. We agree, but with a caveat — 
the issue in this action begins at the opposite end of the spectrum from 
the issue in Oregon Steel, a case which could be read to support either 
outcome here. Although we reverse the decision of the Court of Interna- 
tional Trade, our decision, too, is consistent with Oregon Steel. 

In Oregon Steel, the court faced a situation in which Commerce, re- 
sponding to a petition, initiated an investigation and later issued an an- 
tidumping duty order covering certain steel plate imports from Korea. 
The United States and Korea later entered into a Voluntary Restraint 
Agreement under which Korea agreed to import restrictions condi- 
tioned on revocation of the antidumping order. Commerce accordingly 
surveyed the domestic industry, and found that six of seven domestic 
producers of steel plate favored the Agreement over the antidumping or- 
der. Only Oregon Steel Mills, Inc., at that time known as Gilmore Steel 
Corp., continued to favor the antidumping duty order. Oregon Steel, 862 
F.2d at 1542, 7 Fed. Cir. (T) at 23. 

Commerce proceeded to revoke the antidumping order in light of the 
lack of industry support for its continued existence. Oregon Steel Mills 
appealed to the Court of International Trade, which ordered the rein- 
statement of the order. This court reversed, holding that “just as indus- 
try support underlies the merits of an order,” Commerce may revoke an 
order for lack of industry support. Oregon Steel, 862 F.2d at 1545, 7 Fed. 
Cir. (T) at 27-28. The court noted that “[w]e do not need to define ‘lack 
of support’ with precision in this case. The lack of industry support here 
is overwhelming. Moreover, the industry is not simply indifferent, but 
has expressed a positive desire to eliminate the antidumping order in or- 
der to secure other benefits.” Oregon Steel, 862 F.2d at 1545 n.4, 7 Fed. 
Cir. (T) at 28 n.4. 

The present action is the obverse. As noted, the Oregon Steel court did 
not reach the issue of the quantification of lack of support needed to al- 
low for revocation of a duty order, or, said another way, the quantifica- 
tion of support needed to prevent Commerce from refraining to initiate 
or continue an investigation or a duty order. In that case, as the court 
acknowledged, the lack of support was overwhelming; there was only 
minimal support. At most, Oregon Steel stands for the proposition that 
without a certain minimal level of support, Commerce may, but need 
not, revoke a duty order. The present appeal asks us a different ques- 
tion: what is the degree of industry support which must be shown before 
Commerce may act in response to a petition for initiation of an investi- 
gation pursuant to 19 U.S.C. § 1671la(b) or 1673a(b). 

3 

There is nothing in sections 1671la(b) or 1673a(b) that answers the 
question. The statute cannot be said to give a clear answer, since it gives 
no answer. We must then decide if Commerce’s interpretation is a per- 
missible one. 
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Commerce can initiate a countervailing or antidumping duty investi- 
gation completely on its own, without any petition having been filed by 
an “interested party.” 19 U.S.C. §§ 1671a(a), 1673a(a). Commerce need 
only determine, from information available to it, “that a formal investi- 
gation is warranted.” 19 U.S.C. §§ 1671a(a); 1673a(a). 

There is no indication whatever that the phrase “from information 
available to it” is to be given a narrower meaning than the plain mean- 
ing of the words— Commerce could use information made “available to 
it” by a petition filed by one who is not “an interested party,” or by a peti- 
tion filed by “an interested party” but not “on behalf of an industry.” 
There is no requirement that Commerce had to acquire on its own the 
information leading to a selfstarted investigation, or that Commerce 
must ignore or cannot rely on information made available by a petition 
which may for some reason fall short of the statutory requirements for a 
petitioninduced investigation. And there is clearly no suggestion that 
any conclusion must be made that a majority of the relevant domestic 
industry must support the self-initiated investigation. 

Accordingly, Appellees do not, and could not reasonably, argue that 
absent industry support, Commerce’s investigations must be nullified 
even had they been explicitly based on Commerce’s power to self-initi- 
ate the investigations under sections 1671a(a) and 1673a(a). The only 
argument is that, Commerce having explicitly based initiation of its in- 
vestigations on the submitted petitions under sections 1671a(b) and 
1673a(b), those petitions must be found to be “on behalf of,” i.e., af- 
firmatively supported by a majority of, the domestic EC rod industry. 

In our view, however, the statute lends itself to several possible inter- 
pretations, only one of which is suggested by Appellees. At one extreme, 
“on behalf of” could be interpreted as, rather than a standing require- 
ment, simply a representational identity —a description of the role of 
the petitioner, and of the scope of any investigation and any ensuing 
remedy. At the other extreme, the statute could be interpreted as did the 
Court of International Trade, and as do Appellees—as a formalistic 
standing requirement. Before initiating any investigation in response 
to a petition, Commerce would have to determine that the petition is af- 
firmatively supported by a majority of the domestic industry. 

Commerce takes a middle position. As Commerce seems to apply the 
statute, the petition must be determined to have been filed “on behalf 
of” the domestic industry. However, Commerce reads the statute to give 
it broad discretion in making that determination. Commerce assumes 
that, as long as a petition is filed by an interested party, the filing is “on 
behalf of” the domestic industry unless and until Commerce determines 
otherwise. On the record before this court, it is not entirely clear 
whether Commerce construes “on behalf of” to be a standing require- 
ment in the traditional sense, with a relaxed evidentiary showing, or 
merely a characterization of the nature of the petition, the satisfaction 
of which is left to Commerce’s reasonable determination. The latter is 
the broader construction, and grants to Commerce the greater amount 
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of discretion. If it is permissible, so too necessarily is the narrower con- 
struction. We thus assume, for the purposes of this analysis, that Com- 
merce’s position is the broader. 

As we have previously explained, neither the statute nor the legisla- 
tive history gives specific guidance on how Congress wished this issue to 
be decided. One thing Congress did make clear— Commerce has broad 
discretion in deciding when to pursue an investigation, and when to ter- 
minate one. The structure and purpose of the Act strongly suggest that 
any of the interpretations we have identified would be a permissible 
reading. The Court of International Trade erred in preferring its rea- 
sonable interpretation over that of Commerce’s. Chevron teaches that, 
in the circumstances of this case, that is not the correct approach. Com- 
merce’s interpretation of its statutory power falls within the range of 
permissible construction; that ends our inquiry on this branch of the 
case. 


4 


Appellees next argue that the statutory provisions should be inter- 
preted to be consistent with the obligations of the United States as a sig- 
natory country of the GATT. Appellees argue that the legislative history 
of the statute demonstrates Congress’s intent to comply with the GATT 
in formulating these provisions. Appellees refer also toa GATT panel-a 
group of experts convened under the GATT to resolve disputes—which 
“recently rejected [Commerce’s] views on the meaning of ‘on behalf of.’” 

We reject this argument. First, the GATT panel itself acknowledged 
and declared that its examination and decision were limited in scope to 
the case before it. The panel also acknowledged that it was not faced 
with the issue of whether, even in the case before it, Commerce had 
acted in conformity with U.S. domestic legislation. 

Second, even if we were convinced that Commerce’s interpretation 
conflicts with the GATT, which we are not, the GATT is not controlling. 
While we acknowledge Congress’s interest in complying with U.S. re- 
sponsibilities under the GATT, we are bound not by what we think Con- 
gress should or perhaps wanted to do, but by what Congress in fact did. 
The GATT does not trump domestic legislation; if the statutory provi- 
sions at issue here are inconsistent with the GATT, it is a matter for 
Congress and not this court to decide and remedy. See 19 U.S.C. § 2504 
(a); Algoma Steel Corp. v. United States, 865 F.2d 240, 242, 7 Fed. Cir. 
(T) 154, 156 (Fed. Cir. 1989). 


III. CoNcLUSION 


We reverse the judgment of the Court of International Trade, and re- 
mand for further proceedings consistent with this opinion. 


Costs 
Each party is to bear its own costs. 
REVERSED AND REMANDED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-85) 
AVANTI Propucts, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 89-11-00620 
MEMORANDUM AND ORDER 
[Plaintiff's motion for leave to file a motion for an extension of time out of time denied. ] 
(Dated June 4, 1992) 


Peter S. Herrick for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice (Nancy M. Frieden) for the defendant. 


AqQui.ino, Judge: Subsequent to receipt of plaintiff's formal request 
for trial on or about January 13, 1992 at Miami, Florida, the chief judge 
of this Court of International Trade assigned the above-encaptioned ac- 
tion to me, whereupon a letter issued on January 9, 1992 to both sides to 
the effect that, after review of the pre-existing file, no further extensions 
of time to respond to plaintiff's request would be granted. 

Comes now the plaintiff with a motion styled as for leave to file a mo- 
tion for an extension of time out of time, the sum and substance of which 
is stated as follows: 


Plaintiff's response to defendant’s first request for admissions 
directed to plaintiff was due on March 5, 1992. Through excusable 
neglect plaintiff failed to respond to this request by the date its re- 
sponse was due. Accordingly, plaintiff requests leave to file a mo- 
tion for an extension of time out of time, to enable the plaintiff to 
respond appropriately to defendant’s first request for admissions 
directed to plaintiff. 


Apparently, the defendant has consented to this motion, but the court 
is not free to do so. First, since CIT Rule 36 calls generally for responses 
to requests for admissions within 30 days of service thereof, plaintiff's 
admitted neglect presumably commenced well before March 5, 1992, 
making its instant motion tardy in the extreme. Second, even if plain- 
tiff’s neglect were excusable, as claimed, its motion does not present any 
facts whatsoever to that effect, and upon which an affirmative decision 
could be based. As this court has repeatedly stated, “[w]hen formal, in- 
terlocutory relief becomes necessary, motions therefor must be pre- 
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sented in such a way as to convince the court that grant is appropriate.” 
Takashima USA Inc. v. United States, 16CIT__,__, Slip Op. 92-3, 
at 3 (Jan. 15, 1992), Fada Industries, Inc. v. United States,14CIT__, 
, Slip Op. 90-89, at 4 (Sept. 7, 1990) citing Proceedings of the Second 
Annual Judicial Conference of the U.S. Court of Int’l Trade, 111 F.R.D. 
504, 586 (1985) (Aquilino, J.). The absence of any alleged supportive 
facts is all the more critical in view of the precise nature of the relief the 
plaintiff seeks. Indeed, a party plaintiff has a primary and independent 
obligation to prosecute any action brought by it—from the moment of 
commencement to the moment of final resolution. That primary re- 
sponsibility never shifts to anyone else and entails the timely taking of 
all steps necessary for its fulfillment. Finally, receipt of plaintiff's mo- 
tion by the court on June 1, 1992, or some 142 days after issuance of the 
January letter, which was essentially for the benefit of the plaintiff to 
begin with, hardly bespeaks diligence now on its part. 
With this denial of plaintiff's motion for leave to file a motion for an 
extension of time out of time, counsel on both sides are to confer and pro- 
pose a firm trial date to the court on or before June 12, 1992. 


(Slip Op. 92-86) 


DaAEwoO INTERNATIONAL (AMERICA) CORP., PLAINTIFF UV. 
UNITED STATES, DEFENDANT 


Court No. 90-10-00555 
MEMORANDUM AND ORDER 


[Defendant’s motion for leave to file out-of-time a motion for an extension of time 
denied. ] 


(Dated June 4, 1992) 


Peter S. Herrick for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, U.S. Department of Jus- 
tice (Nancy M. Frieden) for the defendant. 


AQuILINo, Judge: The defendant has interposed a motion styled as for 
leave to file out-of-time a motion for extension of time, to which the 
plaintiff apparently consents. This court, however, is unable to concur. 

The motion states, in substantial part: 


The time for defendant to respond to plaintiff's first interrogatories 
and request for production in this action expired on May 2, 1992. 
Undersigned counsel neglected to seek an extension of time for the 
defendant to respond to the interrogatories and request for produc- 
tion through inadvertence while she was preparing responses to 
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forty-nine complaints in Junior Gallery, Lid. v. United States, 
Court No. 84—02-00271 and related cases, which were filed on May 
22, 1992. 

No other facts are presented, such as date of receipt of the interrogato- 
ries and request for production, their number and scope, or why atten- 
tion to the Junior Gallery actions during May precluded seeking relief 
herein the preceding month. In short, as this court has repeatedly 
stated, “[w]hen formal, interlocutory relief becomes necessary, motions 
therefor must be presented in such a way as to convince the court that 
grant is appropriate.” Takashima USA Inc. v. United States, 16 CIT 
___,____, Slip Op. 92-3, at 3 (Jan. 15, 1992), Fada Industries, Inc. v. 
United States,14CIT__,__, Slip Op. 90-89, at 4 (Sept. 7, 1990), cit- 
ing Proceedings of the Second Annual Judicial Conference of the U.S. 
Court of Int’l Trade, 111 F.R.D. 504, 586 (1985) (Aquilino, J.). 

Defendants motion lacks such presentment, nor is it submitted in a 
timely manner in view of the nature of the precise relief requested, 
and the court is therefore constrained to, and it hereby does, deny the 
motion. 


(Slip Op. 92-87) 


B.F. GoopricH Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-05-00228 


SUPPLEMENTAL ORDER 


MuscravE, Judge: After due deliberation and consideration of the 
briefs filed and arguments made on the government’s motion to alter or 
amend the judgment in this case, it is hereby ORDERED: 

1. That the Customs Service must pay plaintiff the amount claimed in 
its Complaint, viz. $191,153.07, plus applicable interest from May 1, 
1990, as provided in 28 U.S.C. § 2644, on or before June 25, 1992; and 
further, 

2. That paragraph three of this Court’s Judgment Order is amended 
to read: “That the District Director of Customs at the Port of Cleveland 
shall reliquidate, annotate, and mark Drawback Entries 41-0012405-5, 
41-0012410-5, 41-0012411-3, 41-0012412-1, within sixty days after 
this judgment becomes final to determine the final drawback amount; 
and within ninety days after this judgment becomes final, the District 
Director shall pay plaintiff any additional amount by which the final 
drawback amount exceeds the amount already paid to plaintiff, or if the 
District Director finds that the amount paid pursuant to paragraph one 
of this order exceeds the final drawback amount, the District Director 
shall request repayment of, and plaintiff shall repay, the overpayment 
within 90 days after this decision becomes final; and further,” 
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3. That in paragraph 5 of the Judgment Order, the word “until” shall 
be replaced with the word “unless”; and further, 

4. That paragraph 6 of the Judgment Order is hereby deleted; and fur- 
ther, 

5. That paragraph 7 of the Judgment Order shall be amended to read: 
“That the Customs Service is hereby enjoined from enforcing the Cus- 
toms regulations codified at 19 C.F.R. § 191.141(h) to the extent that it 
requires possess'on of imported merchandise and is inconsistent with 
this decision; and further,” 

6. That paragraph 8 of the Judgment order shall be amended to read: 
“That the Customs Service shall continue to grant substitution same 
condition drawback claims based on the requirements established by 19 
U.S.C. § 1313(j)(2), and case law construing it; and further,” 

7. That paragraph 8 of the Judgment Order shall be amended to read: 
“That the Customs Service shall file with the Court, within one hundred 
and twenty days after the judgment becomes final, a report outlining the 
measures it has taken to comply with this judgment.” 
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